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RESPONDENT’S BRIEF

Issue
Has Hibbert failed to establish that the district court erred by denying his Rule 35 motion
for correction of an illegal sentence?

Hibbert Has Failed To Show Error In The District Court’s Denial Of His Rule 35 Motion For
Correction Of An Illegal Sentence
In 1994, Hibbert pled guilty to lewd conduct with a minor child under 16 years of age,
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and the district court imposed a determinate life sentence. (46419 R., pp.25-29. 1) Hibbert
appealed and, on July 7, 1995, the Idaho Court of Appeals affirmed Hibbert’s conviction and
sentence, holding that Hibbert’s fixed life sentence was not excessive. State v. Hibbert, 127
Idaho 277, 899 P.2d 987 (Ct. App. 1995).
In 2012, Hibbert filed a Rule 35 motion to correct an illegal sentence, which the district
court denied. (40088 R., pp.1-4, 21-25.) Hibbert appealed and the Idaho Court of Appeals
affirmed the district court’s order denying Hibbert’s Rule 35 motion for correction of an illegal
sentence, holding that Hibbert’s sentence did not exceed the statutory maximum for lewd
conduct with a minor under 16 and that it was not otherwise contrary to applicable law. State v.
Hibbert, 2013 Unpublished Opinion No. 372, Docket No. 40088 (Idaho App., February 19,
2013).
In 2015, Hibbert filed a second Rule 35 motion for correction of an illegal sentence,
which the district court denied. (44069 R., pp.6-11, 24-28.) Hibbert then filed a third Rule 35
motion for correction of an illegal sentence, which the district court also denied. (44069 R., pp.
39-42, 46-50.) Hibbert appealed and the Idaho Court of Appeals affirmed the district court’s
order denying Hibbert’s Rule 35 motion for correction of an illegal sentence. State v. Hibbert,
2016 WL 4924276 (Idaho App. 2016).
In August of 2018, Hibbert filed a “Motion for Correction or Reduction of Sentence, ICR
35,” asserting that the district court “need to defind [sic] my sentence” because “I was Charged
with 1 count of Lewd conduct not Lewd + lascivious as stated in IDAHO Code under 18-
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The record in this case has been augmented with the records in Hibbert’s prior appeals: 21638,
40088, and 44069. Citations to the record will include the docket number for clarification.
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1508…” (46419 R., pp.12-14. 2) The district court entered an order denying the motion on
September 18, 2018, and, on October 5, 2018, Hibbert filed a notice of appeal timely from the
district court’s order denying his Rule 35 motion. (46419 R., pp.30-33.)
“Mindful of the rules reiterated in State v. Wolfe, 158 Idaho 55 (2015), regarding the
court’s ability to examine factual questions under Rule 35(a) and the application of the doctrine
of res judicata, Mr. Hibbert contends the district court erred by denying his motion under Rule
35(a).” (Appellant’s brief p.4.) Hibbert also contends, “mindful of the restrictions in regard to
when and how many motions may be filed under Rule 35(b),” that the district court abused its
discretion by denying his motion to reduce his sentence in light of “the hardships the
misidentification of his crime of conviction has caused.” (Appellant’s brief, pp.4-5.) Hibbert
has failed to show error in the denial of his Rule 35 motion.
Idaho Criminal Rule 35 cannot be used as the procedural mechanism to attack the validity
of the underlying conviction. State v. McDonald, 130 Idaho 963, 965, 950 P.2d 1302, 1304 (Ct.
App. 1997). “[U]nder Rule 35, a trial court cannot examine the underlying facts of a crime to
which a defendant pled guilty to determine if the sentence is illegal.” State v. Wolfe, 158 Idaho
55, 65, 343 P.3d 497, 507 (2015) (citations omitted). “Moreover, Rule 35’s purpose is to allow
courts to correct illegal sentences, not to reexamine errors occurring at trial or before the
imposition of the sentence.” Id. (emphasis original).
The doctrine of res judicata prevents re-litigation of issues that have been previously
decided in a final judgment or decision in an action between the same litigants. State v.
Rhoades, 134 Idaho 862, 863, 11 P.3d 481, 482 (2000). In Rhoades, the Idaho Supreme Court
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Hibbert filed a “Motion For Correction Or Reduction Of Sentence, ICR 35,” but did not mark
either box on the form to indicate whether the motion was seeking correction of an illegal
sentence or a reduction of sentence.
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held that “the doctrine of res judicata can be applied to bar consideration of subsequent Rule 35
motions to the extent those motions attempt to relitigate issues already finally decided in earlier
Rule 35 motions.” Id.
In State v. Huffman, 144 Idaho 201, 203, 159 P.3d 838, 840 (2007), the Idaho Supreme
Court observed that a Rule 35 motion “does not function as an appeal of a sentence.” The Court
noted that where a sentence is within statutory limits, a Rule 35 motion is merely a request for
leniency, which is reviewed for an abuse of discretion. Id. Thus, “[w]hen presenting a Rule 35
motion, the defendant must show that the sentence is excessive in light of new or additional
information subsequently provided to the district court in support of the Rule 35 motion.” Id.
Absent the presentation of new evidence, “[a]n appeal from the denial of a Rule 35 motion
cannot be used as a vehicle to review the underlying sentence.” Id. Accord State v. Adair, 145
Idaho 514, 516, 181 P.3d 440, 442 (2008).
Hibbert asserts that the district court erred by denying his motion under Rule 35(a);
however, the district court correctly concluded in its order denying Hibbert’s motion that,
pursuant to Idaho Code § 18-1508, Hibbert’s “original Judgment of Conviction is the maximum
allowed by law; therefore, the Defendant’s sentence is legal from the face of the record.”
(Appellant’s brief, p.4; 46419 R., p.27.)

Because Hibbert’s sentence does not exceed the

statutory maximum, and because the sentence is not otherwise contrary to applicable law,
Hibbert has failed to show any basis for reversal of the district court’s order denying his Rule 35
motion for correction of an illegal sentence. Furthermore, Hibbert has previously raised the
same claim in prior Rule 35 motions. (40088 R., pp.1-4; 44069 R., pp.6-11, 39-42.) Because the
decisions on Hibbert’s prior motions have long been final, Hibbert’s attempt to relitigate the
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legality of his sentence on the same grounds asserted in his prior motions is barred by res
judicata.
Hibbert also asserts that the district court erred by denying his motion under Rule 35(b)
in light of “new and additional information” that the “misidentification” of his crime has caused
him “hardships.” (Appellant’s brief pp.4-5.) Hibbert’s Rule 35(b) claim fails as a matter of law,
however, because his motion for leniency was both untimely and successive. See I.C.R. 35(b)
(“[a] defendant may only file one motion seeking a reduction of sentence” and such motion must
be filed within 120 days of the entry of judgment). Even if not untimely and successive, Hibbert
failed to show any entitlement to Rule 35(b) relief because, as noted by the district court, Hibbert
failed to provide any new or additional information in support of his Rule 35(b) motion. (46419
R., p.27.)
Hibbert has not shown that his sentence is illegal or should be reduced, nor has he shown
any other basis for reversal of the district court’s order denying his “Motion for Correction or
Reduction of sentence, ICR 35.” Therefore, the district court’s September 18, 2018, order
denying Hibbert’s motion should be affirmed.
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Conclusion
The state respectfully requests this Court to affirm the district court’s order denying
Hibbert’s motion for a correction of sentence.

DATED this 21st day of May, 2019.
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LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 21st day of May, 2019, served a true and correct
copy of the attached RESPONDENT’S BRIEF to the attorney listed below by means of iCourt
File and Serve:
BRIAN R. DICKSON
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

6

